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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY
Welcome to the 3rd Report of the ABL’s Young Lawyers Group (“the
Group”).
The Group was formed in 2015 to enable young lawyers in ABL member
firms to develop and work alongside the senior members of ABL and to
contribute towards the continued success of ABL. As such, the Group
aims to enable young lawyers to build up their own network of contacts
within ABL and to develop their own legal education through the
publication of reports on topical issues chosen by the Group’s members
on ABL’s website, members’ own firm websites and the ABL Insider.
The topic of “What is the preferable vehicle for setting up a small
business?” is of particular interest and was chosen as the Group’s third
Report given the international work that member firms are involved
with.
The Report draws attention upon the types of companies that are
suitable for setting up a small business and contains various information
regarding the legal provisions that govern the procedures for
establishing a company and the conditions that need to be fulfilled in
each country mentioned in this Report.
The Report was prepared with contributions from thirteen members of
the Group from Brazil, the Czech Republic, France, India, Italy, Romania,
Sweden, Switzerland and the UK. A link to the individuals’ biographies
can be found on the “List of Contributors” page.

Claire Rigby
Druces LLP, London
Member and Chair of the Young Lawyers Group
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COUNTRY REPORTS

Brazil

Brazil
Foreign investors can use several types of business entities to do business in Brazil. These can
be wholly-owned subsidiaries or joint ventures with a local or a foreign partner.
Most foreign investors in Brazil have chosen to incorporate either a limited liability company
("Limitada") or a "sociedade anônima" ("Corporation"). To enable a better understand and
compare the Limitada with the Corporation, below is a summary of their main characteristics.
Please note that despite the corporate type, either Corporation or Limitada, all the foreign
shareholders that are not resident in Brazil shall be represented by a natural person residing
in Brazil, with special powers to receive any summons in the shareholders`behalf.
1. Corporation
1.1. Overview
Corporation is the third most used corporate type in Brazil and is regulated by a specific law,
Law n° 6.404 of December 15th, 1976. A Corporation shall be incorporated by at least two
shareholders, which shall pay 10% of the capital stock of the company prior to its
incorporation. Said amount shall be kept in escrow with Banco do Brasil or other bank
institution authorized by Brazilian Securities and Exchange Commission (“CVM”). Because of
this obligation, it is very common to incorporate a company as a Limitada and then transform
it into a Corporation.
Natural persons and/or legal entities can incorporate a Corporation as shareholders. The
capital stock of a Corporation is divided in shares and can be paid-in in currency or in assets.
Contributions consisting of services are prohibited. A Corporation shall be publicly-held or
closely-held depending on whether its securities are accepted for trading in the securities
market.
The shares may be nominatives and can have different types and classes according to the
nature of the rights or advantages which its grant to the holders of such shares.
In a Corporation, the liability of a shareholder shall be limited to the issue price of the shares
subscribed to or acquired by such shareholder.
1.2. Management
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A Corporation can be managed by a board of directors and an executive board, or by an
executive board exclusively. A board of directors is a deliberative body composed by at least
3 members and is mandatory for public held corporations and corporations with authorized
capital stock. It is not necessary to have a permanent visa in order to be a member of the
Board of Directors. The representation of a Corporation is vested exclusively in their officers,
being the executive board mandatory in all corporations and composed by at least 2
members, with tenure of at most 3 years, being allowed multiple mandates. In order to one
be a member of the executive board is necessary to have a permanent visa. In corporations
that have a board of directors, the competency to appoint and dismiss the officers belong to
it and not to the shareholders. Therefore, the management structure of a Corporation is more
complex than a Limitada as will be demonstrated bellow.
Law n° 6.404 of December 15th, 1976 establishes that Corporations shall have an audit
committee, which operation may be permanent or appointed for a specific fiscal year, at the
request of the shareholders to supervise corporation’s activities.
1.3. Resolutions
The general meeting is empowered to decide all matters relating to the corporate purposes
of corporations and to pass such resolutions as it deems necessary for the protection and
progress of the corporation.
Shareholders shall attend to an ordinary shareholders meeting once a year to approve the
annual balance and profit and loss statement. Usually, resolutions of the general meeting
shall be passed by a simple majority of votes, unless a larger quorum is required by the
bylaws or by the law.
1.4. Registries and Publications
Minutes of general shareholders’ meetings, minutes of board of directors meetings, minutes
of executive board meetings, the financial statements, auditing committee's annual reports
and any other document reflecting a resolution that affects third parties rights shall be
registered with the Trade Board of the State of the Corporation’s jurisdiction (e.g., if the
Corporation is headquartered in the State of São Paulo, such minutes shall be registered with
the Trade Board of the State of São Paulo).
Additionally to the obligations above, minutes of general shareholders’ meetings, minutes of
board of directors meetings, minutes of executive board meetings, the financial statements,
auditing committee's annual reports and any other document reflecting a resolution that
affects third parties rights shall be published in the official gazette of the state and in another
newspaper of broad circulation where the Corporation is headquartered. Because of its costs,
these mandatory publications are the main disadvantage of a Corporation compared to a
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Limitada. It is important to emphasize, though, that corporations with less than 20
shareholders and a net equity up to BRL 1.000.000 are not obligated to publish their financial
statements and auditing committee's annual reports.
1.5. Advantages
The main advantages of a Corporation can be outlined as follows:
Discretion: The name of the shareholders is not public and the transfer of the shares can be
made just on the books held by the company with the signature of the seller and the buyer.
In a Limitada, transferring shares require an amendment to the articles of association, signed
by all the shareholders;
Access to more funding options: Only Corporations can open its capital and publicly sell its
shares and other bonds. This allows the company to have access to public funding at a
considerably lower cost than ordinary options of financing.
Better limitation of responsibility: In a Corporation, the shareholders will be responsible
just to pay the shares subscribed by him. In other corporate types, the responsability is
broader, as we will show in the next topics.
2. Limitada
2.1. Overview
A Limitada is the most used corporate type in Brazil. The number of companies incorporated
as Limitada is bigger than as Corporation, due to its simple structure and lower costs, if
compared to a Corporation.
Natural persons and/or legal entities can incorporate a Limitada as quotaholders. The capital
stock of a Limitada is divided into quotas and can be paid-in in currency or assets.
Contributions consisting of services are prohibited. The quotaholders’s liability is limited to its
stake in the company, but all quotaholders have jointly liability for the paying-in of the total
capital stock of the company, which may represents a big risky especially to minority
quotaholders.
2.2. Management
A Limitada can only be managed by a natural person who may or not be a quotaholder of
the company and shall be a Brazilian citizen or a foreigner holding a Brazilian permanent visa
(investor’s visa or manager’s visa). Different from the Corporations, the Brazilian Law does not
establish a maximum period for a tenure or a minimum number of managers for a Limitada.
Additionally, it is possible to create an audit committee, composed of three (3) or more

10
members, quotaholders or not, residents in Brazil, with powers to supervise the company’s
activities.
2.3. Resolutions
In a Limitada, the quotaholders shall attend to a quotaholders meeting to be held once a
year to approve the annual balance sheet and profit and loss statement.
Except in relation to some resolutions and whether other quorum was established in
company’s articles of association, the corporate resolutions shall be taken in a quotaholders’
meeting by the majority of the quotaholders present in the quotaholders’ meeting. For
certain matters, such as amending the articles of association, merging the company or
incorporating other companies, it is necessary a quorum of 3/4 (three quarters). Please note
that Limitada has more resolutions that requires a higher quorum than a Corporation,
including special quorums to appoint a manager of the company.
2.4. Registries and Publications
In contrast to Corporations, the publishing of all minutes of quotaholders’ meeting is not
required according to the Law. This is the most relevant advantage of a Limitada compared
to a Corporation, since it causes a sensitive reduction of costs. However, all minutes of
quotaholders’ meeting shall be registered with the Trade Board of the State of the Limitada’s
jurisdiction (e.g., if the Limitada is headquartered in the State of São Paulo, such minutes shall
be registered with the Trade Board of the State of São Paulo).
2.5. Individual Limited Liability Company (“EIRELI”)
The EIRELI was established by the Law No. 12.441/2011, which amended the Brazilian Civil
Code, in order to include the provision regarding the incorporation of a limited liability
company by only one person (a national or foreigner). Therefore, the corporate structure of
an EIRELI allows the incorporation of an individual company with limited liability
responsibility. The EIRELI is the second most used corporate type in Brazil.
Nevertheless, such law provided some requirements to allow the incorporation of an EIRELI,
as follows:
(i)

the capital stock must be fully paid in in the moment of the company’s
incorporation;

(ii) the sole quotaholder that holds the entire capital stock must be a natural person;
(iii) the capital investment shall be in an amount equivalent to at least 100 minimum
wages

(current amount of BRL 937.00);

(iv) the term “EIRELI” shall be used at the end of the corporate name; and,
(v) the quotaholder may not have other individual companies.
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The biggest advantage of an EIRELI if compared with the other corporate structures is the
limited liability of the holder which do not compromise its private goods in case of
indebtedness and bankruptcy.
2.6. Brief Tax Aspects – Simples Nacional
In order to encourage the setting up of small business, the Brazilian legislation has provided
several tax incentives to Limitada. Later, such incentives were extended to EIRELI. The main
one is related to ME – Micro Company (micro-empresa) and EPP – Small Company (empresa
de pequeno porte).
According to the Complementary Law No. 123/2006, the ME is a company with maximum
gross revenue of three hundred sixty thousand Brazilian Reais (BRL 360,000.00). In contrast, if
the amount of gross revenue is between three hundred sixty thousand Brazilian Reais (BRL
360,000.00) and four million, eight hundred thousand Brazilian Reais (BRL 4,800,000.00), the
company may be registered as EPP.
The Complementary Law No. 123/2006 has also provided a different tax system to the ME
and EPP: the SIMPLES (Simples Nacional). The tax structure provided in such complementary
law simplifies the payment of taxes by ME and EPP, once all the more important taxes related
to the company’s operation can be paid by SIMPLES’ Collection Document (Documento de
Arrecadação do Simples Nacional), which reunites the more important taxes of the company’s
operation, as follows: IRPJ (Income Tax for Legal Entity), CSLL, PIS, COFINS, IPI, CPP (Security
Contribution), ISS (Municipal Service Tax) and the ICMS (State Value-Added Tax). Therefore,
the payment of the taxes is simplified and the rates and/or charges may be reduced,
depending on the company’s corporate purpose.
Moreover, as a ME or EPP, the company has some benefits regarding the access to the credit
and market, once the banks use to provide some benefits related to interests.
It is important to emphasize that companies that have non-residents or legal entities as
shareholders cannot use the SIMPLES.
3. Conclusion
As provided herein, in order to incorporate a small business in Brazil, Limitada and EIRELI are
often the best options, in view of its simple corporate structure, lower costs and some
relevant tax advantages.
In other hand, the Corporation type is usually the preferable vehicle to set up a medium or big size
business, especially when there is the intention to access public funding options. The corporation
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corporate structure may vary in accordance with the business purpose.
Additionally, Corporation has a high operational cost, e.g. it is necessary to publish it’s financial
statements and all of the minutes of its shareholders meetings that affect third parties
(appointment of the company’s officers, open or close of branches etc.).
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Czech Republic

Czech Republic
Legal basis: Act No. 89/2012 Coll. Civil Code, Act No. 90/2012 Coll. on Commercial
Companies and Cooperatives (Business Corporations Act), Act No. 549/1991 Coll. on Court
fees. A company has a legal status and is established by registration in the Commercial
Register at the Ministry of Justice.
Types of vehicles: the Czech law distinguishes Limited Liability Company, Joint-stock
Company, Limited partnership and General commercial partnership as the possible legal
forms of companies. The Limited Liability Company is called “společnost s ručením
omezeným” (s.r.o.) in the Czech language and it is a very popular business entity, its
advantages making this simplest type of capital company a preferable vehicle for a small
business. Foreign investors find a Joint-stock company as another suitable type of company
for setting up a business.
1. Limited Liability Company – SpolečNost S RučEním Omezeným (S.R.O.)
1.1. Establishment of a Company
Limited Liability Company can be established either by means of a Founder’s Deed by a solefounder (an individual or a legal entity) or by a Memorandum of Association concluded by
partners (several individuals or entities). Furthermore, both type must be executed in the
form of a notarial deed.
Since 2016 there are two possible approaches to establish Limited Liability Company:
 “easy”: influenced by European Union and its assistance to small and medium-sized
enterprises, may be used when the founding documents include only the mandatory
requirements as specified by the Civil Code and Business Corporations Act. The capital
contribution must be paid up and the entry in the register shall be made by a notary,
which leads to an administratively simpler as well as faster set up. The total costs
including fees are CZK 5.600 which is approximately EUR 207.00.
 “regular”: is an approach that is applicable otherwise, that is when certain provisions
are to be stipulated differently from the basic requirements. This procedure results in
higher costs.
1.2. Corporate Bodies
The corporate governance of Limited Liability Company is quite simple in comparison to the
forms of other companies. One or more executive directors appointed by the general
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meeting or the sole shareholder form the executive body, the exact number of executive
directors shall be decided in the founding document. A director generally represents the
company independently, however, the document may also stipulate differently. Supervisory
board is not required.
1.3. Registered Capital
The minimum registered capital for Limited Liability Company is now only 1.00 CZK, which is
approximately 0.04 USD. The shareholders are jointly and severally liable for the company
liabilities only up to the amount of their unpaid capital contribution.
Summary of Limited Liability Company advantages:


Relatively simple corporate governance and low demands on administration



Limited liability for the company liabilities



Very low registered capital required

2. Joint-Stock Company – Akciová SpolečNost (A.S.)
2.1. Establishment
A joint-stock company is usually used for large companies. It is established by articles of
association by one or more shareholders (whether individuals or legal entities). The articles of
association must be executed in the form of a notarial deed.Shares A joint-stock company
can issue either bearer or registered shares in the form of either certificated or book- entered
shares. As of 1 January 2014, certificated bearer shares are no longer allowed and existing
certificated bearer shares must be either immobilised (physically deposited) in a bank or
exchanged for book- entered shares. The transferability of registered shares may be
restricted (e.g. by requiring that the general meeting approve share transfers) but not
excluded by articles of association. The transferability of bearer shares may not be restricted.
Registered certificated shares are transferred by means of, an oral/written agreement, an
endorsement and a hand-over of the shares. Book-entered shares are transferred by virtue of
the registration of the new owner with the Central Securities Depository.
2.2. Registered Capital
Minimum registered capital is CZK 2,000,000 (or EUR 80,000 for companies which are allowed
by a special law to keep their accounts in EUR). At least 30 per cent of the registered capital
must be paid up before the application for the registration of the company in the
Commercial Register is filed (or earlier, if the articles of association so stipulate).
2.3. Corporate Bodies
The executive body of a joint-stock company is the board of directors. Members of the board
of directors are elected and recalled by the general meeting (or by the supervisory board if
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the articles of association so stipulate). The board of directors decides on all matters that are
not reserved for the general meeting or the supervisory board. A joint-stock company must
establish a supervisory board, which monitors the activities of the board of directors and the
operations of the joint-stock company.
Alternatively, instead of a board of directors and a supervisory board, a joint-stock company
can have an administrative board and a single director. The choice of the corporate bodies
structure (i.e. either (i) a board of directors and a supervisory board, or (ii) an administrative
board and a director) must be stipulated in the articles of association. If the articles of
association so stipulate, the administrative board can have only one member who can at the
same time perform the office of a director.
As mentioned above, both a limited liability company and a joint-stock company must be
established by a notarial deed executed by a Czech notary.
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France
France

Limited liability companies are the most common vehicles for setting up a business in France.
The financial liability of their shareholders is limited to the amount of their contribution.
The most popular limited liability company forms are the société anonyme (SA), the société à
responsabilité limitée (SARL) and the société par actions simplifiée (SAS).
The following chart is comparing those three company forms to determine which may be
best suited for small businesses.
SARL
Minimum
share capital

Advantage
to SARL

SAS

SA

€1 minimum.

€1 minimum.

€37,000
minimum.

At least 20% to
be paid up on
subscription for
contributions
made in cash,
and the balance
within 5 years.

At least 50% to be
paid
up
on
subscription
for
contributions made
in cash, and the
balance within 5
years.

No public issue
of
shares
allowed.

No public issue of
shares allowed.

Contribution in
kind is possible.

Number of
shareholders

Ex aequo

1 (EURL)
more.

or

Contribution in kind
is possible.

1 (SASU) or more up
to 100.

At least 50% to
be paid up on
subscription for
contributions
made in cash,
and the balance
within 5 years.

Public issue of
shares allowed.

Contribution
in
kind is possible.

7 shareholders at
least or 2 at least
for
non-listed
stock company.
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SARL/SAS

Liability for
shareholders

Limited
to
contributions

Same

Same

One or more
individual(s)
may
be
appointed
as
managing
directors
(gérant).

The nature, power
and
decisionmaking process of
management bodies
is freely determined
by the by-laws.

The
CEO
(directeur
general),
the
deputy
CEOs
(directeurs
généraux
délégués
–
5
maximum)
and
the Chairman of
the board are
necessarily
individuals.

Ex aequo
SARL/SAS/S
A

Managemen
t body(ies)

Advantage o
SAS

A gérant is not
necessarily
a
shareholder of
the SARL.

Appointment
conditions and
powers
are
provided in the
commercial
code.

The SAS must have
at least a Chairman
(président), who is
entitled to validly
commit
the
company
towards
third parties.

The Chairman may
be an individual or a
legal entity.

The Chairman of
the board may be
entrusted
with
the duties of CEO.

Between
3-18
members of the
board
of
directors,
which may be
individuals
or
legal
entities.
Appointment
conditions
and
powers
are
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provided in the
commercial code.

Limit on the
number of
corporate
office
positions
held in
French
companies
by members
of the
managemen
t body(ies)

Not applicable.

Not applicable.

2 mandates as
CEOs and 5 as
members of the
board.

Notice
systematically
issued
by
registered
letter.

Freely determined
by the by-laws.

Notice issued by
letter.

Ex aequo
SARL/SAS

Convening
of
shareholders
’

Convening
period: 15 days
minimum.

meetings

Advantage
to SAS

Shareholder
s’ collective
decisions

Advantage
to SAS

Convening
period: 15 days
minimum.

The commercial
code sets out
specific quorum
/ majority rules
for
certain
decisions, and
occasionally
allows
that
more stringent
rules
be

The by-laws may
freely determine the
SAS
corporate
bodies and their
decision-making
process.

The
minimum
corporate bodies of

The commercial
code provides for
specific quorum /
majority rules for
certain decisions,
and occasionally
allows that more
stringent
rules
may be set out in
the by-laws.
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determined
the by-laws.

in

Shareholders’
decision may be
made
by
written
consultation
except
for
approval of the
financial
statements
which must be
decided at a
shareholders’
meeting
(compulsory
physical
meeting of the
shareholders).

Transfer of
shares

Advantage
to SAS

The transfer of
shares is subject
to the prior
approval
of
other
shareholders, at
a
specific
majority
provided in the
commercial
code
(unless
the
by-laws
provide for a
more stringent

a SAS are:
i) a sole shareholder,
ii) a Chairman who
is the SAS legal
representative.
A
shareholder
resolution
is
required for the
following matters:
increase,
amortization
or
decrease of the
share
capital,
merger, winding-up,
spin-off, conversion
into another legal
form, appointment
of
auditors,
approval
of
accounts
and
allocation of the
result.
Other
decisions may be
taken
by
the
shareholders or by
other
corporate
bodies
(the
Chairman,
a
committee etc.).

Freely fixed in the
articles
of
association.
The by-laws may
provide
that
a
transfer of shares is
always subject to
the approval of the
shareholders, that
the
shares
are
blocked
for
a
maximum of ten
years,
that
a

Shareholders’
decision is made
at either ordinary
(OGM)
or
extraordinary
general meetings
(EGM)
of
shareholders.
EGMs
mainly
state
on
the
amendment
of
the SA by-laws,
whereas
OGM
state on all other
issues that are of
the competence
of
the
shareholders (e.g.
approval of yearly
financial
statements).

In
non-listed
stock SA, the bylaws may include
a clause stating
that the transfer
of
shares
is
subject to the
approval of a
corporate body.
No
specific
majority is fixed
by
the
commercial code
for the approval
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majority).

shareholder may be
obliged to transfer
its shares in specific
circumstances.

of the envisaged
transfer.

1 office holder
and 1 deputy
holder
are
required only if
2
of
the
following
3
criteria
are
exceeded:

SAS which controls
one

Statutory auditors
must always be
appointed.

turnover
tax):

Term of office: 6
financial years.

This
approval
may also be
applicable
to
transfer
of
shares between
shareholders, if
the
by-laws
provide so.
Statutory
Auditors

Advantage
SARL



(excl.

or more entities or
which is controlled
by another entity
must
appoint
statutory auditors.

€3,100,000,


total of the
balance sheet:
€1,550,000,



average
number
of
employees: 50.

Term of office: 6
financial years.

SAS which does not
control one or more
entities or which is
not controlled by
another entity must
have 1 office holder
and
1 deputy
holder only if 2 of
the
following
3
criteria are met:
 turnover (excl. tax):
€2,000,000,
 total of the balance
sheet:
€1,000,000,
 average number of
employees: 20.

Term of office: 6
financial years.
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Yearly
approval of
financial
statements
and
accounts
disclosure

Ex aequo
SARL/SAS/S
A

CONCLUSION

Financial
statements
must
be
established and
approved within
six months after
the
financial
year end. The
filing of annual
accounts along
with the yearly
statutory
auditors’ report
– if any – is
compulsory.

Same as for SARL.

Same as for SARL,
being
specified
that the statutory
auditors’ report is
compulsory and
must be filed.

SAS appears to be the preferable vehicle for setting up a small
business in France as it is easy to set up and operate. In
particular, it offers flexible corporate and governance structures
allowing the shareholders to freely set out specific rules in the
by-laws.

22

India
India

While India has multiple vehicles for setting up a business including sole proprietorships,
partnerships, limited liability partnerships and companies, a company may be set up for a small
business as the concept has been in existence in India for many years. It is pertinent to note that
the taxation structure for each vehicle varies and may be critical in determining which vehicle to
adopt. This note does not take into account issues that may arise from taxation.

Some features of a company in India are as follows:
One Person Company: 1 member and minimum 1 director.
Private Company: Minimum 2 members and maximum 200 members, and minimum 2 directors
and maximum 15 directors (provided that a company may appoint more than 15 directors after
passing a special resolution).
Public Company: Minimum 7 members, and minimum 3 directors and maximum 15 directors
(provided that a company may appoint more than 15 directors after passing a special resolution).
-

It is a separate legal entity.

-

It has limited liability for its members.

-

Subject to India’s Foreign Direct Investment Guidelines, foreign direct investment of up to

100% is provided in many industries under the Automatic Route, i.e. any foreign entity / foreign
person can invest in a company without any prior government approval.

Given the fact that the Indian Companies’ Law was recently amended in the year 2013 and multiple
Notifications have been passed thereafter for ease of doing business in India, a company is a
preferred vehicle.
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Italy
Italy

In general, those who wish to establish a company in Italy can choose from the following business
entities in accordance to their requirements: General Partnership (Società in nome collettivo, in
brief “s.n.c.”); Limited Partnership (Società in accomandita semplice, in brief “s.a.s.”); Limited
Liability Company (Società a responsabilita limitata, in brief “S.r.l.”), Joint stock company (Società
per azioni, in brief “S.p.A.”); Limited Joint stock company (Societa in accomandita per azioni).
S.p.A.

S.r.l. / S.r.l.s.

S.n.c.

S.a.s.

Type of
company

Mediumsized and
large
companies
/
listed
companies

Small
and
medium-sized
companies
with a limited
number
of
shareholders

Partnership
s set up to
conduct
commercial
and
noncommercial
activities

Partnership
s set up to
conduct
commercial
and
noncommercial
activities

Minimum
share
capital

Euro 50,000

Euro 1

No
minimum

No
minimum

Liability
for
company
obligation
s

Limited to
the
company
assets

Limited to the
company
assets

Unlimited
for
all
shareholder
s

Unlimited
for general
partners,
limited for
sleeping
partners

Board of
Statutory
Auditors/
Audit

Compulsory

Optional
/
Compulsory
according to
subject certain
conditions
provided by
the Law (art.
2477
Italian
Civil Code)

Not
provided
for

Not
provided
for
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With regards to the small business, the preferable vehicle in Italy is the limited liability company
(hereinafter “SRL”), while the Joint stock company has been conceived as a model for large
private companies and for public companies (i.e., companies generally owned by a large
number of shareholders, where the interests of the minority shareholders and of the public
deserve much more protection and attention than any other interest involved).
The SRL has legal personality and its members must provide a minimum capital of Euro 1,00 in
order to register it. When its share capital on set up is less than Euro 10,000, the company will
be obliged to set aside a sum to be allocated to reserves representing at least one fifth of the
profits shown in the financial statements. The obligation will not be met if the joint value of
reserves and capital has reached Euro 10,000.
Each subscriber’s equity in SRL is represented by a quota (i.e., a percentage) of the entire capital
of the company. The quota is not represented by share/quota certificates.
The members of a SRL are only liable to the extent of their contribution and cannot quote their
parts of capital on the stock exchange.
SRL is the most flexible type of corporate structure and the most used vehicle to incorporate a
limited liability company. The timing for incorporation of a limited liability company is 4-5 days.
In 2012, a simplified version of the limited liability company has been introduced in Italian
corporate law, with the purpose of encouraging access to the business activities (“Società
semplificata a responsabilità limitata” - “S.r.l.s.”) (hereinafter “SRLS”).
The main requirement is that quota holders must only be individuals (at the time of
incorporation and throughout the life of the company). Therefore, entities other than individuals
cannot become quotaholders in a SRLS, neither through the transfer of quotas nor by way of
corporate transactions such as capital increases, mergers, demergers, etc. the result of which
one or more quotas of the SRLS is nevertheless attributed to such an entity. The SRLS has a
reduced corporate capital requirement (less than Euro 10,000, but greater than Euro 1; the
subscription must be in cash) and has reduced incorporation costs (indeed, the articles of
incorporation and its registration in the Companies Registry are exempt from stamp duty and
administrative fees; nor are any notary fees payable).
The SRLS must have a standard bylaws set forth in the Ministerial Decree no. 138/2012. No
amendments and/or integrations to the legal standard are allowed. The audit body is
constituted - by default - of a sole statutory auditor, instead of a board of statutory auditors,
which will carry out the management control of the SRL.
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There are no legal restrictions as to the name of an Italian company, although said name must
always include the indication of the type of the company, i.e. if the company is a SRL or SRLS
company.
There is no prior administrative review procedure concerning the use of conflicting names by
others. However, the adoption of corporate names identical or similar to those used by
competing enterprises should be avoided as it could be attacked as an act of unfair
competition.
Both SRL and SRLS the registered office is deemed to be the legal domicile of the company. The
registered office does not need to necessarily be the same as the business headquarters (i.e. the
administrative office).
Please consider that this brief note does not cover all aspects relating to the different types of
trading vehicles in Italy. For any other further information please feel free to contact us at the
details above.
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Romania
Romania

 Legal framework
Setting up a business in Romania can be performed throughout small enterprises governed
by the Government Emergency Ordinance no. 44/2008 or throughout a company, legal entity
that is incorporated, amended and de-registered according to the provisions of the
Companies Law no. 31/1990, as we will detail in the following.
 Registration/incorporation
According to the Romanian law, both small enterprises, as well as companies, have to be
registered with the Trade Registry attached to the Tribunal of the county in which the legal
entity shall have its registered headquarters.
 Categories of small enterprises
The small enterprises mentioned above can take three different forms, as provided under the
Government Emergency Ordinance no. 44/2008, namely:
a) Authorized Natural Person (in Romanian “persoana fizica autorizata” or “PFA”);
b) Individual Enterprise (in Romanian “intreprindere invididuala” or “II”) or
c) Family Enterprise (in Romanian “intreprindere familiala” or “IF”).
While the first two forms are very similar in what regards all the main criteria sought by a sole
business owner (such as modalities of performing its activity, fiscal treatment, possibility to
have employees etc.), the family enterprise has a different nature, being managed only by
family members, as we will see in the dedicated chapters.
 Categories of companies
The companies that function under the Companies Law no. 31/1990 can be divided into the
following types:
a) General Partnership (in Romanian “societate in nume colectiv” or “S.N.C.”);
b) Limited Partnership (in Romanian “societate in comandita simpla” or “S.C.S.”);
c) Joint Stock Company (in Romanian “societate pe actiuni”or “S.A.”);
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d) Limited Partnership On Shares (in Romanian “societate in comandita pe actiuni” or “S.C.A.”);
e) Limited Liability Company (in Romanian “societate cu raspundere limitata” or “S.R.L.”)

 Specific traits of small enterprises and limited liability companies
I.

Authorized Natural Person

1.

General description

The Authorized Natural Person represents the second form of organization preferred in
Romania for commercial activities. As it results from the statistics provided by the National
Trade Registry Office, in 2016 a number of 20.764 enterprises under the form of Authorized
Natural Person have been set up, in comparison with a number of 10.254 individual
enterprises and 790 family enterprises.
2.

Members and functioning

This form of enterprise is owned and controlled by one natural person that will be registered
with the Trade Registry attached to the Tribunal of the county in which it shall have its
registered headquarters. Nevertheless, the Authorized Natural Person can have the capacity
as employer, being possible to hire up to 3 employees.
However, even if this small enterprise is registered with the Trade Registry, it will not hold
legal personality, as opposed to the companies incorporated under the Companies Law no.
31/1990, that obtain legal personality by registering with the Trade Registry.
3.

Dedicated assets/Share capital and liability

The applicable Romanian legislation does not provide a minimum registered capital for an
Authorized Natural Person. However, the Authorized Natural Person will constitute dedicated
assets, representing all its rights and obligations designated for its activity, as well as a
general guarantee for the enterprise’s creditors. If the dedicated assets of the Authorized
Natural Person are not sufficient to cover the enterprise’s debts, its owner will cover the
debts with his personal patrimony.
II.

Individual enterprise
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1.

General description

As mentioned above, the Individual Enterprise has very similar traits with the Authorized
Natural Person, the only two differences being that the Individual Enterprise can have up to 8
employees and that its activity can be continued with the successors of the owner, as
opposed to the Authorized Natural Person which will be de-registered as a result of the
owner’s death.
2.

Members and functioning

The Individual Enterprise is owned and controlled by one natural person that will be
registered with the Trade Registry attached to the Tribunal of the county in which it shall
have its registered headquarters.
As in the case of the Authorized Natural Person, the Individual Enterprise will have no legal
personality.
3.

Dedicated assets/Share capital and liability

The applicable Romanian legislation does not provide a minimum registered capital neither
for the Individual Enterprise. However, the Individual Enterprise will constitute dedicated
assets, representing all its rights and obligations designated for its activity, as well as a
general guarantee for the enterprise’s creditors. If the dedicated assets of the Individual
Enterprise are not sufficient to cover the enterprise’s debts, its owner will cover the debts
with his personal patrimony.
III.

Family Enterprise

1.

General description

This last form of small enterprise governed by the Government Emergency Ordinance no.
44/2008 shall have in its structure only family members.
2.

Members and functioning

The Family Enterprise must be set up by two or more members of a family. The Family
Enterprise’s members can be, at the same time, an Authorized Natural Person or owners of
an Individual Enterprise.
The Family Enterprise will be set up by a written agreement signed by its members, it will be
registered with the Trade Registry attached to the Tribunal of the county in which it shall
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have its registered headquarters and it will not have legal personality. The Family Enterprise’s
members must designate a representative who will represent the enterprise in its relation to
other parties. The enterprise’s representative must also be a member.
3.

Dedicated assets/Share capital and liability

The Family Enterprise will constitute dedicated assets, representing all its rights and
obligations designated for its activity, as well as a general guarantee for the enterprise’s
creditors. If the Family Enterprise’s dedicated assets are not sufficient to cover its debts, its
members are personally liable and they will cover the debts with their personal patrimony.
IV.

Limited Liability Company (LLC)

1.

General description

The Limited Liability Company is the most frequent form of organization of commercial
activity in Romania by local and foreign investors due to low administrative requirements,
greater flexibility and low initial capital requirements in comparison with other types of
companies. According to the National Trade Registry Office, in 2016 a number of 73.889
limited liability companies have been set up, opposed to only 97 joint stock companies, 3
general partnership, 17 limited partnership and 0 limited joint stock partnerships.
2.

Members and functioning

In Romania, a Limited Liability Company can be registered by a sole shareholder, natural
person or legal entity. To ensure the intuitu personae character of the LLCs, the Companies
Law no. 31/1990 limits the number of shareholders to a maximum of 50.
Nevertheless, according to the applicable law, a natural person or a legal entity can hold the
capacity as sole shareholder in only one Limited Liability Company. Furthermore, a Limited
Liability Company cannot have as sole shareholder another Limited Liability Company that is
also owned by a sole shareholder.
Mainly, the registration formalities of a Limited Liability Company in Romania imply drafting
the necessary documents (including, without limitation to the company’s articles of
incorporation, affidavits, headquarters related documents), opening the share capital’s bank
account and submitting the file with the Trade Registry. If the Trade Registry will not require
additional information or documents, the incorporation procedure shall have a duration of 3
days as of the date in which the file is submitted.
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3.

Dedicated assets/Share capital and liability

For this type of company, the registered share capital cannot have a value lower than 200 Lei
(aprox. 52,6 Euro) and it shall be divided into equal shares that cannot have a value lower
than 10 Lei each (aprox. 2,63 Euro).
As the name indicates, in a Limited Liability Company the owner’s/owners’ liability will be
limited to the share capital’s amount, in the quota of its/their participation to the company’s
benefits and losses.
 Other types of companies functioning under the provisions of the Companies Law no.
31/1990
As mentioned before, in addition to the Limited Liability Company, other forms of companies
are governed by the Companies Law no. 31/1990. As a general overlook, the General
Partnership, Limited Partnership and Limited Joint Stock Partnership are the less common
forms of setting up a small business in Romania.
In what regards the Joint Stock Company, in consideration of the fact that its minimum share
capital is of 90.000 Lei, equivalent of approximately 112.500 Euro, it is not considered to be a
small business. Nevertheless, it is still a preferred form to conduct business in Romania.
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SWEDEN
Sweden

Different rules regarding taxes, charges and registration apply depending on the form of
business you choose.
1. Sole Trader
Sole trader may be appropriate if you are going to start a business on your own. As a sole
trader you are personally responsible for all the company's obligations, such as liabilities and
agreements.


You are not required to put up any capital, but on the other hand there is no clear
dividing line between you personally and your business with regard to finances.



It is you as a private individual, and not the company, that rents premises or is a party
in a legal case. This also means that you must pay all the company's debts yourself if
there is not enough money in the business.



This form of business allows you to conduct several and different forms of operation
all within the same company. The different forms of operation are however taxed
together and not separately, as they all act in the name of the same company.



It is not necessary to register you sole proprietorship with the Swedish Companies
Registration Office (Bolagsverket). Hovewer you must register your business with the
Swedish Tax Agency (Skatteverket). You need to apply for F-tax and VAT registration
and register as an employer if you are going to have employees.

2. Limited Company
A limited company can be started by one or more individuals. When starting a limited
company, you must have at least SEK 50,000 in share capital. Personal responsibility for the
company's debts is in principle limited to the share capital. However, there are situations
where you personally can be held responsible for unpaid taxes and contributions, etc.


A limited company is represented by a board and in certain cases by a managing
director (MD). If you are a board member or managing director, you may have some
personal liability for the association's unpaid taxes and contributions.
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Shareholders can affect the company by partaking in the annual shareholders meeting
where they can appoint members of the board, a managing director and set up the
forms and guidelines for operations.



Most limited companies are one-man-companies but they must still abide by the
same rules, meaning they must have a board, annual meeting of shareholders etc.

3. Trading Partnership
A trading partnership is an alternative if at least two individuals or legal entities wish to start
a business together. There is no requirement to invest capital, although the partners are
personally, jointly and severally liable for the company's debts.


Personal liability means the partners are responsible with their personal assets for the
company's liabilities and agreements.



Joint and several liability means that each partner personally can be forced to pay all
the company's liabilities. The partner who has paid can then demand that the other
partners pay their share of the debt.



A limited partnership is a variant of a trading partnership. At least one person must
have unlimited personal liability for the company's liabilities; the other partners are
only liable for the capital they have invested.



Even though you and your partner have an oral agreement it is wise to have a written
partnership agreement. Such a written agreement can for example describe how the
profits are to be divided or procedures for what happens if a partner would want to
leave the company etc.



A partnership is not taxed on its profits. Instead the partners are each taxed on their
share of the profits. During the year, you can take money out of the business as a
partner. This is called own drawings.

4. Economic Association
Three people are required in order to start an economic association. An economic association
must promote the economic interests of its members. This means that the members should
benefit financially from their participation in the association.


The benefit can, for example, be employment, a better price or lower costs. There can
be other benefits included as well, as long as the financial benefits are dominant.
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The size of the contribution each member has to pay can vary from one SEK 1
upwards.



Both private individuals and legal entities can be members in an economic association.
There is an open-membership-principle, however this open membership can be
limited in the by-laws. Acceptable limitations are such as employees within the
association, a certain type of profession, consumer of a certain type of service, the
resident of a certain area, and other types of limitations e.g. the number of members
etc.



The members are not personally liable. The financial risk is basically limited to the
membership fee.



An annual association meeting is held where the members appoint a board and an
accountant. The board must consist of at least three people. The board can appoint
other representatives of the association, e.g. a managing director. As a member of the
board or a representative of the association one is liable for any damage done to the
association whether done intentionally or through negligence.



An economic association must be registered with the Swedish Companies Registration
Office. Registration has to take place no later than six months after the decision was
taken to form the association. Following registration, the association becomes a legal
person and is provided with nationwide protection for its name.



Once the association is registered with the Swedish Companies Registration Office and
has been allocated a corporate identity number, you can register the association with
Swedish Tax Agency. You need to apply for F-tax and VAT registration and register as
an employer

Concluding words
There are different business forms available in Sweden and each has its advantages and
disadvantages. Which is preferable is up to each person to decide, depending on what their
goals and intentions are. All the information above, and more, can be found on the Swedish
Companies Registration Office website (www.bolagsverket.se). The information is available in
both English and Swedish.
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SWITZERLAND
Switzerland

The choice of the best vehicle to set up a small business depends mainly on the financial risk
that the entrepreneur wants to assume, the type of business and organization that is desired
and the tax implications.
Running a business through a company limited by shares (SA) or a limited liability company
(SARL) reduces the level of liability of the partners to the amount invested in the share
capital, whereas in a sole enterprise or in partnerships the entrepreneur(s) liability is in
principle unlimited.
The Swiss company law contains many non-mandatory provisions which allow investors to
choose between different options according to their specific needs, the number of persons
that would be involved at each level and the way the decisions should be taken.
The tax level depends on the canton where the entrepreneur or the company is based. For
individual entrepreneurs or investors in partnerships there is a progressive tax rate that can
reach up to 40% in some cantons. Companies are taxed with a fix rate on their profit that can
reach around 30%. This rate might be reduced to 15% within the next years due to a current
tax reform.
The most common vehicles to start a business in Switzerland are listed below, with details
about the main features and benefits or disadvantages of each.
1. Sole Enterprise
In the sole enterprise, the entrepreneur is acting independently, in his own name, and has an
unlimited and direct responsibility for debts.
He has the obligation to register its enterprise with the Trade Registry as soon as its turnover
reaches CHF 100’000,- per year.
The name of the enterprise must include the last name of the entrepreneur.
Below a turnover of CHF 500’000,- per year, it may use a simplified accounting method
(accounts on income and expenditure and on assets position).
The enterprise belongs to the commercial wealth of the entrepreneur, who is taxed on the
profit appearing on the financial statement at the usual individual tax rate.
The sole enterprise is the easiest way to start a business with limited administrative burden. It
also permits to avoid the economical double taxation which is suffered by legal persons’

35
shareholders where both the profits of the company and the dividends paid to the
shareholders are taxed.
2. Simple Partnership
The simple partnership (“Société Simple”) is a contractual relationship in which two or more
persons agree to combine their efforts or resources in order to achieve a common goal.
It is the most practical form of partnership under Swiss law, as it allows the partners to
choose different forms of participation, organization and share of the risks and profits and it
can be used for example for joint ventures or construction consortiums.
Partners can either be individuals or legal entities, for example a company limited by shares.
They are indefinitely and jointly liable for debts.
The simple partnership has no legal personality. Therefore, the partners are acting together in
their own name and are taxed individually on their share in the partnership.
3. General Partnership
Close individuals or family investors can choose to conduct their business activity as a
general partnership” (“Société en Nom Collectif (SNC)”), which has to be registered with the
Commercial Register with the names of the partners.
The SNC is entitled to operate under its own name towards third parties and enter into
agreements or raise claims as such.
As it is the case with the simple partnership, the partners are jointly liable for the debts and
obligations of the business and are taxed individually on their share in the partnership.
4. Limited Partnership
The features of the limited partnership (“Société en Commandite”) are similar to the general
partnership, but it is composed of at least one individual with unlimited liability and one or
more other partners, who can be individuals, legal entities or general or limited partnerships,
with a liability limited to the amount of their contributions as registered in the Commercial
Register.
5. Company Limited by Shares
The company limited by shares (“Société Anonyme (SA)”) is the most common form of legal
entity having its own trade name and which liabilities are only secured by the corporation’s
assets.
The minimum share capital is CHF 100'000,-, but the contributions to the share capital upon
incorporation, which can be made in cash or in kind, have to reach at least 20 % of the par
value of each share, for an aggregate amount of at least CHF 50'000,-.
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The shareholders exercise their rights at the general shareholders meeting and the
management of the company is the sole responsibility of the board of directors.
Middle sized companies are subject to a limited audit, whereas, the shareholders of small
businesses may waive the obligation to go through audits subject to certain conditions.
The SA has to be registered with the Trade Registry, but only the names of the members of
the board and managers with signature right are mentioned, not the names of the
shareholders.
The name of the company can be freely chosen and can be either a fantasy name or reflect
the business of the company, but must differ from any already registered company.
At least one director or one manager having his domicile in Switzerland must be able to
represent the corporation.
The registration and notary fees depend on the canton where the company is to be
registered, but usually amounts approximately to a minimum of CHF 4’000,- for the
incorporation of a company with the minimum share capital of CHF 100'000,-.
As a result of the country's federal structure, the tax rate varies depending on the Cantons. At
the present time, the total federal, cantonal and communal profit tax reaches roughly 32% of
the taxable net profit of a company based in Geneva for example. Being understood that the
taxes paid are deductible from its taxable profit, the effective total net tax rate on the profit
rounds up to approximately 24%. A capital tax also applies with rates from 0.05 % or less to a
maximum of 0,52 %.
The current company tax reform will probably reduce by 2019 or 2020 the profit tax to 14%
in some cantons.
The shareholders of a SA can benefit from a reduced tax on the dividends received from
companies that they own for more than 10 %. Furthermore, the capital gain on the sale of
shares is generally exempted from tax.
6. The Limited Liability Company
Similarly to the company limited by shares, the limited liability company (“Société à
Responsabilité Limitée (SARL)”) has the legal personality with its own trade name and the
shareholders, designated as “associates”, can either be natural or legal persons and are only
liable up to the amount of their contributions.
The SARL is intended to be used by smaller or midsized companies. Therefore its minimum
share capital is only CHF 20’000,-. Contrary to the SA, the names of the SARL associates have
to be disclosed in the Trade Registry.
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UNITED KINGDOM
United Kingdom

This note considers the different types of trading vehicles in the UK, and which may be best
suited for small businesses. Businesses should also consider the different tax treatment of
each vehicle; however issues of taxation are not covered in this note.
1. Sole Trader
A sole trader runs the business alone, making all decisions and owning all the assets
personally.
Benefits


There are no formation requirements, no need for constitutional documents, and no
ongoing administration and filing requirements, which means lower costs and less
administrative burden.



The sole trader does not need to publicly disclose any information (such as by filing
accounts).



The sole trader has complete control over the management of the business.

Disadvantages


The business does not have a separate legal personality, and the sole trader is
personally responsible for all debts and obligations of the business.

2. General Partnership
A general partnership is the relationship between persons carrying on a business in common
with a view to profit. The relationship is governed by statute, but the partners may also enter
into a partnership agreement.
Benefits


There are no formation requirements, no need for constitutional documents, and no
ongoing administration and filing requirements, which means lower costs and less
administrative burden.



The partnership does not need to publicly disclose information such as accounts, or its
partnership agreement.

Disadvantages


The partnership does not have a separate legal personality, and the partners are jointly
liable for the debts and obligations of the business.
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Partners are jointly and severally liable for any wrongful acts or omissions of their
fellow partners.

3. Limited Partnership (“LP”)
LPs are similar to general partnerships; however have two different types of partner:


LPs must have at least one general partner who is responsible for managing the
business and has unlimited liability for the debts and obligations of the partnership



LPs will usually have at least one limited partner who does not participate in the
management of the business and has liability limited to the amount of capital that
they have contributed.

Benefits


There is no need for the LP to adopt constitutional documents, and filing requirements
are limited to notifications of certain changes to the LP or its partners. If there is an LP
agreement, the LP is not required to disclose it.

Disadvantages


LPs must register with Companies House, using a form which requires, amongst other
things, disclosure of the identity of the partners and the amount and type of capital
contribution of each limited partner.



Limited partners may not take part in the management of the LP and must not draw
out, either directly or indirectly, any part of their capital contribution during the
duration of the LP. LPs may therefore be more suited for use in delivering a specific
project with a set duration.

4. Company
A company is an entity with its own legal personality, separate from the people who own it
(shareholders) and manage it (directors). It can hold assets and grant security over them,
enter into contracts and sue and be sued in relation to those contracts. A company may be
limited by shares, limited by guarantee, or unlimited. The most common form of company is
a company limited by shares. Companies limited by shares can be private or public.
Companies limited by shares
Benefits
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The company has a separate legal personality, and is responsible for its own debts and
liabilities. The liability of shareholders for the company’s debts and liabilities is limited
to any amount unpaid on their shares.



There is no maximum number of shareholders, and the company can be formed with a
single member.

Disadvantages


Incorporation requires registration at Companies House and payment of a fee.
Companies must have articles of association which need to be filed with Companies
House (although Model Articles may be used).



Companies are subject to ongoing filing and disclosure obligations, some of which
incur a fee. Documents filed at Companies House, such as accounts, are available to
the public.



There are strict statutory controls on a company’s ability to return value to its
shareholders.

Private / public companies limited by shares
Private companies are likely to be more suitable vehicles for small businesses than public
companies as the statutory requirements are less strict. The only significant limitation on
private companies is that they cannot offer shares to the public. The below table illustrates
some of the key differences between private and public companies limited by shares:

Minimum issued share

Private

Public

No minimum

Not less than £50,000

No restriction

Not less than a quarter of the

capital
Amount paid up on
shares

nominal value and the whole
of any premium payable must
be paid up on allotment

Offer to the public

Shares
be

cannot

offered

to

the public

Shares can be offered to the
public

and

listed

recognised
exchange.

on

a

investment
If

listed

the

company will be subject to an
additional layer of rules and
disclosure requirements
Officers

Must

have

at

Must

have

at

least

two

least

one

directors and must have a

director,

may

qualified company secretary

have a company
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secretary
Capital

More
in

flexibility
terms

procedure

of

Tighter

capital

maintenance

restrictions

and

source of funds
for carrying out
a reduction of
capital,
redemption

of

shares or share
buyback

5. Limited Liability Partnership (“LLP”)
An LLP is a hybrid vehicle, combining features of a general partnership with those of a limited
company. An LLP has its own legal personality, and can hold assets, grant security over them,
enter into contracts and sue and be sued in relation to those contracts. An LLP has no share
capital and, unless agreed between the members, there is no obligation for members to
contribute capital. LLPs are often used as vehicles for professional services firms.

Benefits


The LLP, rather than its members, is liable for its debts. The members of the LLP have
financial exposure only to the extent of their capital contribution (if any).



There is no separation between the ownership and management of an LLP; members
may participate in both.



There is no need for the LLP to adopt constitutional documents. If there is an LLP
agreement, it does not need to be disclosed to the public.

Disadvantages


Incorporation of an LLP requires registration at Companies House and payment of a
fee.



LLPs are subject to ongoing filing and disclosure obligations, including filing of annual
accounts and annual confirmation statements. Some of these filings incur a fee and
the documents are available to the public.

Summary
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The most appropriate trading vehicle will depend on the concerns of the business. Generally,
vehicles that are subject to lower levels of registration formalities and disclosure
requirements do not benefit from limited liability (i.e. sole trader, general partnerships), and
vice versa (i.e. LLPs, companies limited by shares).
The vehicle originally chosen may not continue to be the right fit as the business develops
and small businesses should keep this under review. It may be appropriate to change the
vehicle in the future.
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